
1 

DEED OF AGREEMENT TO MAKE A RECORD OF GARMA 

BETWEEN: Yothu Yindi Foundation Aboriginal Corporation 
GPO Box 3234, Darwin NT Australia 0801 

AND: __________________________________________________________ 

RECITALS 

A. The Yothu Yindi Foundation Aboriginal Corporation (“YYF”) organises and facilitates the 
Garma event (“Garma”), which will take place at Gulkula, Gunyaŋara, Yirrkala and other 
locations in northeast Arnhem Land in the Northern Territory of Australia during the 
month of August 2014.  

B. YYF represents those Yolŋgu people who have the rights to perform, create, and 
reproduce various literary, dramatic, artistic and musical works at Garma, which comprise 
the corpus of ritual knowledge, known as Indigenous Cultural and Intellectual Property 
(ICIP), held or owned by them in accordance with Aboriginal tradition. ICIP is more fully 
explained in the annexed document marked “A”. 

C. YYF wishes to protect the moral and legal rights of those Yolŋgu people referred to in 
Recital B in respect of their intellectual property and ICIP. 

D. The Recorder wishes to attend Garma and make a record of Garma. 

E. YYF has agreed to permit the Recorder attend Garma, and further, to authorise the 
Recorder to make a record of Garma in accordance with the terms contained in this 
Deed. 

F. The execution of this Deed is a condition of entry into Garma. 

G. These Recitals shall form part of this Deed. 

NOW THIS DEED WITNESSES as follows: 

1. Definitions:

‘Aboriginal Tradition’ has the meaning given to that term in the Aboriginal Land Rights 
(Northern Territory) Act 1976 (Cth). 

‘Garma’ means the Garma event held at Gulkula, the Yirrkala Community Open Day, events 
held at Gulkula, Gunyaŋara, Yirrkala and other locations in North East Arnhem Land in the 
Northern Territory of Australia during the month of August 2014 and includes all of the events 
and images comprising this event.  

‘Moral Rights’ has the same meaning given to the term in section 189 of the Copyright Act 1968 
(Cth) and includes the right of attribution to a performer or author of any performance or work, 
and prohibition on derogatory treatment of a performance or work.  

‘Publish’ has the meaning given to the word in section 29 of the Copyright Act 1968 (Cth) and 
includes any disclosure of the Record made of the event to a person who was not present at 
Garma or not authorised by the organisers or the relevant Traditional Aboriginal Owners to have 
the Record disclosed to them.  

‘Record’ includes any photographic, film, video or audio recording, whether permanent or not 
and the creation of any literary, dramatic, artistic or musical work which embodies an image or 
sound which was made available to the recorder by virtue of this agreement and their 
subsequent presence at Garma.  
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‘Recorder’ means a person who is authorised by YYF to make a record of Garma.  

‘Subject Matter’ includes all literary, dramatic, artistic and musical activities undertaken at 
Garma by any Traditional Aboriginal Owners including the activities comprising their corpus of 
ritual knowledge held or owned by them in accordance with Aboriginal Tradition, and includes the 
confidential information, words, stories, songs, dances, designs, images and paintings, disclosed 
or revealed, sung, spoken, performed, exposed or created at Garma. 

‘Traditional Aboriginal Owners’ mean the Yolŋgu people who have the rights to perform, 
create, reproduce and control the reproduction of any aspects of the Subject Matter of Garma in 
accordance with Aboriginal Tradition, and encompasses the meaning given to that term in the 
Aboriginal Land Rights (Northern Territory) Act 1976 (Cth).  

“Yolngu People” means those Aboriginal persons residing in North East Arnhem Land who are 
recognised as being of Yolngu descent by the members of those communities in North East 
Arnhem Land, in accordance with Aboriginal Tradition. 

‘YYF’ means the Yothu Yindi Foundation Aboriginal Corporation (ICN: 1161) (ABN: 28 221 722 
606). 

2. General Authority to make a Record of Garma

YYF, in its capacity as representative of the Traditional Aboriginal Owners, grants the Recorder 
permission to make a Record of Subject Matter at Garma, subject to the following conditions. 

3. Confidentiality of Information

a. In consideration of being granted entry to Garma, the Recorder undertakes to:

i. accept and view the Subject Matter in confidence and acknowledge that the
information in the Subject Matter is secret;

ii. acknowledge that all rights and interests (including, without limitation, intellectual
property rights and ICIP) in connection with the Subject Matter belong to YYF, in
its capacity as representative of the Traditional Aboriginal Owners;

iii. refrain from copying, using, disclosing or Publishing the Subject Matter (or any
other information and material submitted in connection with the Subject Matter)
other than in accordance with this Deed, or with the prior written consent of YYF;

iv. observe the Moral Rights of the Traditional Aboriginal Owners in respect of the
Subject Matter; and

v. immediately at YYF’s request, or if the Recorder and YYF do not enter into
another Deed regarding the Subject Matter, return any Record of the Subject
matter to YYF.

b. These confidentiality obligations continue in perpetuity or until the Recorder and YYF
enter into another Deed regarding the Subject Matter.

c. If this Deed remains unsigned and the Recorder personally views the Subject Matter,
then the Recorder will be deemed to have accepted this Clause 3.

4. Assignment of Copyright

a. In consideration of being granted entry to Garma, where the Recorder makes a Record of
any Subject Matter, the Recorder assigns absolutely to YYF:

i. the entire copyright throughout the world and all other rights of a like nature now
subsisting or conferred in respect of the Record by the law in force in any part of
the world including all renewals and extensions;

ii. by way of assignment of future copyright the copyright and all other rights of a
like nature from time to time belonging to the Recorder which may be conferred
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or may subsist in any alterations or additions to the Record and any and all 
renewals and extensions; and 

iii. any and all common law rights and statutory or common law remedies in relation
to the Record available to YYF at the date of this assignment.

b. The Recorder must do all acts and execute all documents necessary to fully assign the
entire copyright in the Record to YYF.

c. YYF will observe the Moral Rights of the Recorder in the event that YYF uses the Record
for promotional or fundraising purposes.

d. If this Deed remains unsigned and the Recorder makes a Record of Garma, then the
Recorder will be deemed to have accepted this Clause 4.

5. License for Personal Use

a. Notwithstanding clauses 3 and 4 of this Deed, YYF grants the Recorder a non-exclusive
license to use the Record for personal, non-commercial, use only (“License”).

b. For avoidance of doubt, the Recorder agrees not to Publish any Record of the Subject
Matter on the Internet, including on websites or social media applications such as:

i. Facebook;

ii. Pinterest;

iii. Instagram;

iv. Flickr;

v. Twitter;

vi. LinkedIn;

vii. MySpace;

viii. YouTube; or

ix. any other website or social media application.

c. The Recorder must not assign all or any of its rights given to it under this Deed without
the prior written consent of YYF.

d. YYF reserves the right to terminate this License at any time and exercise its rights in
accordance with clauses 3 and 4 of this Deed.

6. Further undertakings

a. The Recorder will at all times during Garma follow the directions of YYF, including its
agents, employees and assigns, in respect of making a Record of Garma.

b. The Recorder will not seek to obtain any authorisation, agreement, permission or release
from any Traditional Aboriginal Owner in relation to any matter whatsoever other than
through or with the written consent of YYF.

7. Deeming provision

In the event that this Deed remains unsigned, the Recorder agrees that YYF’s electronic
acceptance of the Recorder’s online or manual registration for Garma, and the Recorder’s
subsequent attendance at Garma, constitutes acceptance of the terms and conditions of this
Deed.

8. Applicable Law

This Deed must be read and construed according to the laws of the Commonwealth and the 
Northern Territory and the parties submit to the non-exclusive jurisdiction of the Courts in the 
Northern Territory  

9. Amendments
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This Deed may not be varied except in writing signed by both the parties. 

10. Severability

If any provision of this Deed is held by a court to be unlawful, invalid, unenforceable or in
conflict with any rule of law, statute, ordinance or regulation it is to be severed so that the
validity and enforceability of the remaining provisions are not affected.
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SIGNING AND DATE OF DEED 

Executed as a deed on  day of 2014 

EXECUTED by Yothu Yindi 
Foundation Aboriginal Corporation 
in accordance with section 99.5 of the 
Corporations (Aboriginal and Torres 
Strait Islander) Act 2006 (Cth).  

 ...................................................................................  

Sole/Director 

 ...................................................................................  

Director/Secretary 

EXECUTED by [insert name] 
 ...................................................................................  

Recorder 
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INDIGENOUS CULTURAL & 

INTELLECTUAL PROPERTY (ICIP) 
ICIP is a short way of saying Australian “Indigenous Cultural and Intellectual Property”.  Sometimes 
the words “Cultural Heritage” are used to mean the same thing. 

1. What is ICIP?

ICIP refers to all the rights that Indigenous people have, and want to have, to protect their traditional 
arts and culture. 

The idea of ICIP is based on the principle of self-determination. ICIP is said to include the following 
rights:  

 Right to protect traditional knowledge and sacred cultural material
 Right to ensure that traditional laws and customary obligations are respected, particularly

when money is made from ICIP

 Eg when a T-shirt is manufactured with a print of a traditional motif on it, the design
should be one that is allowed to be used for this purpose.

 Right to be paid for use of ICIP, particularly if it has been used in a way which is inconsistent
with traditional laws or without the community's permission

 Eg if someone copies traditional artwork onto fabric and sells it, then the community is
compensated for the illegal use of that work.

 Right to full and proper attribution or naming of the community connected with the ICIP
 Right to prevent insulting, offensive and misleading uses of ICIP in all media

 Eg an artwork containing traditional knowledge is printed on underwear.

 Eg a large painting containing traditional knowledge is cut up by a gallery to make 10
small paintings.

 Right to control the recording of cultural customs and expressions, and language which may
be essential to cultural identity, knowledge, skill and teaching about Indigenous culture

 Eg Aboriginal and Torres Strait Island communities can place conditions on an
anthropologist who wants to write a book about their languages.

2. What does ICIP cover?

ICIP can cover many different forms of traditional culture and expression.  Some of these are: 

 writing eg a book, poetry;

 music eg a song;

 performances eg dance, ceremonies;

 artistic work eg painting;

 languages;

Annexure A
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 tangible cultural property eg sacred sites, burial grounds; 

 intangible cultural property eg stories passed on orally; 

 documentation of Indigenous peoples’ heritage in all forms of media eg reports, films, 
sound recordings. 

3. Does Australian law protect ICIP? 

Laws all over the world known as "intellectual property laws" protect some of the things that people 
produce as a result of their intellectual effort. The things protected include artworks and designs.  

Australian intellectual property laws only protect some forms of ICIP. Australian laws only protect 
individuals and do not recognize any communal rights. In Australia, the law protects: 

 Musical, dramatic, literary and artistic works created by individuals who are living or recently 
passed away (within 70 years) which are protected by the Copyright Act 1968 (Cth) such as 
paintings, craftworks, sound recordings, films and books. For more information see Arts 
Law's information sheet on Copyright. 

 Moral rights of individual artists. For more information see Arts Law's information sheet on 
Moral Rights 

 Individual performer's rights. For more information see Arts Law's information sheet on 
Performers' Rights. 

 Designs that come under the Designs Act 2003 (Cth). For more information see Arts Law's 
information sheet on protecting your designs. 

 Medicines, treatments and other products which are 'novel' and 'inventive' can be protected 
under the Patents Act 1990 (Cth). However a patent is unlikely to be available to protect 
traditional medicines or treatments based on traditional knowledge handed down over many 
generations. For more information see Arts Law's information sheet on Patents. 

Australian law does not protect other aspects of ICIP, including:  

 The underlying idea or information that is put into a work eg the story told in a painting; 

 A style or method of art eg cross hatching or dot painting techniques; 

 Traditional languages; 

 Performances such as dance and music which have not been recorded or written down; 

 Products or processes based on traditional knowledge such as traditional medicines or  
methods (for example, traditional methods of weaving). 

Need more help? 

Contact Arts Law if you have questions about any of the topics discussed above.  

Telephone: (02) 9356 2566 or toll-free outside Sydney 1800 221 457 

Also visit the Arts Law website (www.artslaw.com.au) and the Artists in the Black website for more 
articles and information sheets.  

http://www.artslaw.com.au/info-sheets/info-sheet/copyright/
http://www.artslaw.com.au/info-sheets/info-sheet/moral-rights/
http://www.artslaw.com.au/info-sheets/info-sheet/performers-rights/
http://www.artslaw.com.au/info-sheets/info-sheet/protecting-your-designs/
http://www.artslaw.com.au/info-sheets/info-sheet/patents/
http://www.artslaw.com.au/
http://www.artslaw.com.au/
http://www.aitb.com.au/
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Disclaimer 

The information in this information sheet is general. It does not constitute, and should be not relied 
on as, legal advice. The Arts Law Centre of Australia (Arts Law) recommends seeking advice from a 
qualified lawyer on the legal issues affecting you before acting on any legal matter. 

While Arts Law tries to ensure that the content of this information sheet is accurate, adequate or 
complete, it does not represent or warrant its accuracy, adequacy or completeness. Arts Law is not 
responsible for any loss suffered as a result of or in relation to the use of this information sheet. To 
the extent permitted by law, Arts Law excludes any liability, including any liability for negligence, for 
any loss, including indirect or consequential damages arising from or in relation to the use of this 
information sheet.  

© Arts Law Centre of Australia 2011 

You may photocopy this information sheet for a non-profit purpose, provided you copy all of it, and 
you do not alter it in any way. Check you have the most recent version by contacting us on (02) 9356 
2566 or toll-free outside Sydney on 1800 221 457. 

Artists in the Black is a specialised Indigenous program run by the Arts Law Centre of Australia. 

Artists in the Black receives financial support from the Australian Government, Department of the 
Prime Minister and Cabinet, Office for the Arts through its National Arts and Crafts Industry Support 
(NACIS) program. 




